
 

University Lecture

2005

 

BOSTON UNIVERSITY

 

American Bioethics after 
Nuremberg:

 

Pragmatism, Politics, and 
Human Rights

 

George J. Annas

 

807927.book  Page 1  Wednesday, October 26, 2005  1:21 PM



 

© 2005 by Trustees of Boston University
All rights reserved.

Additional copies of this lecture are available from:
Office of the Provost
Boston University
One Sherborn Street
Boston, Massachusetts 02215

 

807927.book  Page 2  Wednesday, October 26, 2005  1:21 PM



 

1

 

In his compelling novel 

 

Blindness,

 

 José Saramago tells us about
victims stricken by a contagious form of blindness who were quaran-
tined and came to see themselves as pigs, dogs, and “lame crabs.” Of
course, they were all human beings—although unable to perceive
themselves, or others, as members of the human community. The
disciplines of bioethics, health law, and human rights are likewise all
members of the broad human rights community, although at times
none of them may be able to see the homologies, even when respond-
ing to a specific health challenge. In this lecture I will argue that
modern bioethics was born at the Nuremberg Doctors’ Trial, which
itself was a health law trial that produced one of the first major
human rights documents: the Nuremberg Code. Accepting this con-
clusion has significant consequences for contemporary American
bioethics. 

American bioethics has a distinct political content and a
unique pragmatic philosophical history. On the political side, bio-
ethics issues have consistently taken center stage in elections since

 

Roe v. Wade,

 

 as most recently illustrated by President Bush’s estab-
lishment of an overtly political President’s Council on Bioethics to
defend his position on federal funding for stem cell research, his tri-
umphant signing of a previously declared unconstitutional law ban-
ning so-called partial birth abortions (which President Clinton had
twice vetoed), and his enthusiastic signing of an emergency law
authorizing the federal courts to order the reinsertion of a feeding
tube into a specific patient, Terri Schiavo, after her right to have it
removed had been upheld multiple times in Florida state courts. 

All of these contemporary political actions actually reject
America’s traditional pragmatism and seem to replace it with a reli-
ance on—or pandering to—fundamental religious sects. Pragmatism
was at the heart of the leading American philosophers of the late
19th and early 20th centuries, William James and John Dewey, both
of whom believed in science and progress, and the overtly optimistic
and American view that obstacles to progress could be overcome by
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the application of knowledge. Although Dewey is often cited as an
enthusiastic supporter of experimentation, it has been rightly noted
that his philosophy was developed in a pre-World War II world.
Dewey “was a very old man when the world learned about Hitler
Germany’s satanic surgical and genocidal experiments…when
Dewey recommended experimentation and mentioned no limits, he
simply failed to anticipate the kind of world we live in.”

 

1

 

 
Even after World War II and the Nuremberg Doctors’ Trial,

American pragmatism remains a fundamental characteristic of
American medicine. The fruits of human experimentation that have
made medicine much more powerful have also helped displace the
venerable Hippocratic ethic, “First do no harm,” with a more Amer-
ican ethic, “Don’t just stand there, do something.” This attitude in
turn is supplemented by the pragmatic rule: “If it’s working, keep
doing it. If it’s not working, stop it and do something else.” American
bioethics—ethics applied to the practice of medicine and more accu-
rately labeled simply “medical ethics” (“bio” meant to encompass
all of the life sciences, but the field has never gone beyond medicine
in America)—has been more pragmatic than principled, reflecting
our culture. Putting pragmatism over principle is perhaps best illus-
trated by the central doctrine of American bioethics: informed con-
sent. This doctrine requires the voluntary, competent, informed, and
understanding consent of the research subject (and usually of
patients as well) before experiments that entail risks of harm can be
ethically or legally performed. Nonetheless, physician-researchers
have consistently found ways to maneuver around the doctrine when
consent was considered difficult or impossible to obtain, and the
research project was considered important to medical progress or the
good of society. 

Uniquely American as well, the primary force shaping the
agenda, development, and current state of American bioethics has
not been either medicine or philosophy, but law, best described as
health law. Like bioethics, health law is an applied field—in this case
law applied to medicine, biotechnology, and public health. Often the
legal issues are raised in the context of a constitutional dispute, as in
public debates about abortion, quarantine, the right to refuse treat-
ment, and physician-assisted suicide; other times it involves the
more routine application of common law principles to new technol-
ogies or techniques, as in medical malpractice litigation; and still
other times it is in the form of a debate over the wisdom or effective-
ness of statutes and regulations, as in human experimentation, drug
safety, patient safety, and medical practice standards. 

 American bioethics has had a major positive impact on the way
medicine is currently practiced in the U.S., especially in the areas of
care of dying patients, including advance directives (living wills and
health care proxies) and ethics committees; and the establishment of
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rules governing medical research, including federal regulations to
protect research subjects and institutional review boards (IRBs).
American bioethics has probably exhausted what it can usefully
accomplish in these limited spheres. In the only other major area it
has worked in, the related fields of abortion, embryo research, and
cloning, it has had no real impact in debates that have been domi-
nated by religion. Given this, I think it is fair to conclude that Amer-
ican bioethics is likely to have no real-world future without a
significant reorientation of its focus and direction. I will suggest that
the most useful reformulation involves recognition and engagement
with two interrelated forces reshaping the world and simultaneously
providing new frameworks for ethical analysis and action, globaliza-
tion and public health. Most relevant for American bioethics is that
globalization brings with it a new focus on international human
rights law, and its aspirations as articulated in the Universal Declara-
tion of Human Rights. Public health brings a new emphasis on popu-
lations and prevention, and a population-based approach to health
has become a global imperative with increasing concerns about glo-
bal health inequalities and diseases that annually kill millions, like
tuberculosis, HIV/AIDS, and malaria, as well as threatened global
pandemics, both naturally occurring and man-made, currently illus-
trated by growing fear of an avian flu pandemic. 

 

Nuremberg and Bioethics

 

The boundaries between bioethics, health law, and human
rights are permeable, and border crossings, including crossings by
blind practitioners, are common. Two working hypotheses form the
intellectual framework of this lecture: we can more effectively
address the major health issues of our day if we harmonize all three
disciplines; and American bioethics can be reborn as a global force by
accepting its roots in the 1946–47 Nuremberg Doctors’ Trial and
actively engaging in a health and human rights agenda. That these
disciplines have often viewed each other with suspicion or simple
ignorance tells us only about the past. They are most constructively
viewed as integral, symbiotic parts of an organic whole. 

Both American bioethics and international human rights were
born of World War II, the Holocaust, and the Nuremberg tribunals.
While the Doctors’ Trial was only a part of Nuremberg and the new
field of international human rights law, I believe it is accurate to con-
clude that the trial itself marked the birth of American bioethics.
The International Military Tribunal at Nuremberg (which articu-
lated the Nuremberg principles that serve as a basis for international
criminal law, and in which judges from the four Allied powers pre-
sided) was followed by 12 subsequent trials, each presided over solely
by American judges. The first of the “subsequent trials” was the
“Doctors’ Trial,” a trial of 23 physicians and scientists for murderous
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and torturous experiments conducted in the Nazi concentration
camps. The most infamous of these were the high-altitude experi-
ments and the freezing experiments, both of which resulted in the
planned death of the research subjects, and both of which were con-
ducted with the rationale that the results would help German pilots
survive and so the experiments were necessary for the good of the
survival of German society. The American judges rejected the
defense that the experiments were acceptable in wartime. In their
final judgment, condemning the experiments and most of the defen-
dants, seven of whom were hanged, the court articulated what is now
known as the Nuremberg Code. This ten-point code governing
human experimentation was articulated by the American judges—
based on what they had heard at trial, including the arguments of
American prosecutors and the American physicians who served in
the roles of consultant (Leo Alexander) and expert witness (Andrew
Ivy) for the prosecution.

 

2

 

 
Why did the Americans try the doctors first at Nuremberg?

Murder and torture is criminal no matter who commits it, but it was
seen as especially horrible to have educated professionals who were
(or should have been) dedicated to promoting health, alleviating suf-
fering, and protecting life become the active instruments of torture
and death. Elie Wiesel speaks for all of us when he asks, “How is it
possible? How was it possible?” How could physicians actively and
enthusiastically treat other human beings as, in the words of the
prosecutor, General Telford Taylor, “less than beasts”? 

 Reaching the conclusion that American bioethics was born at
the Nuremberg Doctors’ trial after exploring the post-World War II
history of bioethics and human rights evokes T.S. Eliot’s fabled lines
from “Little Gidding”:

We shall not cease from exploration
And the end of all our exploring 
Will be to arrive where we started
And know the place for the first time.

 

3

 

It is coincidental, but fitting nonetheless, that T.S. Eliot com-
posed these lines during World War II when he was a night fire-
watcher during the fire bombings of London. World War II was the
crucible in which both human rights and bioethics were forged, and
they have been related by blood ever since. As I have already sug-
gested, recognizing and nourishing this birth relationship will permit
American bioethics to break free from its focus, if not obsession,
with the doctor-patient relationship and medical technology and to
cross our own border to become a global force for health and human
rights—not as an imperialistic project, but to learn from and work
with other cultures, countries, and activists. It may also help us
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answer another question Professor Wiesel posed after learning of con-
temporary torture at Abu Ghraib and Guantanamo Bay—why the
“shameful torture to which Muslim prisoners were subjected by
American soldiers [has not] been condemned by legal professionals
and military doctors alike?”

 

Human Rights and Bioethics

 

In reflecting on the principled foundation of his philosophy,
Descartes adopted a model from nature: “Philosophy as a whole is
like a tree whose roots are metaphysics, whose trunk is physics, and
whose branches, which issue from this trunk, are all the other sci-
ences.” Of the sciences themselves, Descartes identified three princi-
pal ones, “medicine, mechanics, and morals.” The fruits of this tree,
Descartes went on to note, will only be culled from “the extremities
of the branches,” and what they will turn out to be may not be
known until they actually appear.

 

4

 

The human rights tree took root and was nourished in the blood
and ashes of World War II and the Holocaust. Its roots are in universal
law and human dignity, both of which apply to all humans by virtue
of their humanity, and which were articulated at the trial of the
major Nazi war criminals at Nuremberg, which concluded that there
were universal criminal law prohibitions (such as murder, torture,
and slavery), and these included both “crimes against humanity” and
“war crimes.” The trunk of this human rights tree is the Universal
Declaration of Human Rights.

 

5

 

 The branches are the major human
activities needed to bring the human rights outlined in the Declara-
tion to fruition. One of these branches is bioethics, and other
branches include health law, international law, treaties, humanitar-
ian law (the law of war), corporate law, and corporate ethics. Science,
technology, and economic development can also be seen as branches.
The fruits of each branch will, of course, vary—some nourishing the
mind, some the soul, and some the body.

 

 Nazi Doctors and American Bioethics

 

Although the World War II origin of American bioethics is eas-
ier to see at the beginning of the 21st century, mainstream bioethics
historians, while acknowledging the Nuremberg Doctors’ Trial and
the Nuremberg Code as important historical events, continue to pre-
fer seeing American bioethics as a 1960s and ’70s response to medical
paternalism made more powerful by an increasing volume of medical
research and the development of new medical technology, especially
organ transplantation and mechanical ventilation.

 

6

 

 Nuremberg is
seen as an important event, but one that had no immediate impact
on medical ethics. One of the main reasons for this has been an active
program to bury the Nazi doctor past and distance American medi-
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cine and American bioethics from Nazi medicine for fear it would be
somehow tarnished by it.

 

7

 

 The best-known example is probably
Henry Beecher—an anesthesiologist sometimes himself credited
with getting American bioethics started with his 1966 article in the

 

New England Journal of Medicine

 

 that catalogued a series of unethi-
cal experiments conducted at major U.S. research institutions long
after the promulgation of the Nuremberg Code.

 

8

 

 
Beecher was also a leader in drafting the World Medical Associ-

ation’s (an organization formed in London at the end of 1946 just as
the Doctors’ Trial was getting under way) Helsinki Declaration on
human research—which many saw as a way to “save” medical
research from becoming dominated by the “overly rigid” Nuremberg
Code.

 

9

 

 Nuremberg was considered overly rigid because of what psy-
chiatrist Jay Katz has consistently highlighted and praised about it—
its “uncompromising language to protect the inviolability of subjects
of research.”

 

10

 

 By putting the liberty and welfare of research subjects
over the promise of medical progress, the Nuremberg judges sought
to put the interests of individual humans over the interests of society
in medical progress. But medical progress has consistently won out
over the consent principle in the real world. The “Belmont Report”
of 1979, probably the most cited government-sponsored statement of
research ethics, for example, begins with an opening paragraph about
the Nuremberg Code, but then quickly asserts that it is “often inad-
equate to cover complex situations,” like research on children and
the mentally disabled. 

Nuremberg was also on the minds of Daniel Callahan and the
founders of the Hastings Center, and they held a major program on
its implications for bioethics. But, as described by Arthur Caplan
(who himself sponsored a similar program a decade later, in 1989),
there were many reasons for American bioethics to suppress its birth,
most notably the sheer unprecedented scale of immorality of the
Nazi doctors, and potential guilt by association, especially in the
research enterprise.

 

11

 

 But suppression did not prevent Caplan from
concluding that “bioethics was born from the ashes of the Holo-
caust.”

 

The judges at the Doctors’ Trial prefaced their enunciation of the
Code as follows: 

The great weight of the evidence before us is to the effect that
certain types of medical experiments on human beings, when kept
within reasonably well-defined bounds, conform to the ethics of the
medical profession generally. The protagonists of the practice of
human experimentation justify their views on the basis that such
experiments yield results for the good of society that are unprocur-
able by other methods or means of study. All agree, however, that
certain basic principles must be observed in order to satisfy moral,
ethical and legal concepts:
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THE NUREMBERG CODE (1947)

 

1. The voluntary consent of the human subject is absolutely
essential. 

This means that the person involved should have legal capacity
to give consent; should be so situated as to be able to exercise free
power of choice, without the intervention of any element of force,
fraud, deceit, duress, over-reaching, or other ulterior form of constraint
or coercion; and should have sufficient knowledge and comprehension
of the elements of the subject matter involved as to enable him to
make an understanding and enlightened decision. This latter element
requires that before the acceptance of an affirmative decision by the
experimental subject there should be made known to him the nature,
duration, and purpose of the experiment; the method and means by
which it is to be conducted; all inconveniences and hazards reasonable
to be expected; and the effects upon his health or person which may
possibly come from his participation in the experiment.

The duty and responsibility for ascertaining the quality of the
consent rests upon each individual who initiates, directs or engages in
the experiment. It is a personal duty and responsibility which may not
be delegated to another with impunity. 

 
2. The experiment should be such as to yield fruitful results for

the good of society, unprocurable by other methods or means of study,
and not random and unnecessary in nature.

 
3. The experiment should be so designed and based on the results

of animal experimentation and acknowledge of the natural history of
the disease or other problem under study that the anticipated results
will justify the performance of the experiment.

 
4. The experiment should be so conducted as to avoid all unnec-

essary physical and mental suffering and injury.
 
5. No experiment should be conducted where there is an a priori

reason to believe that death or disabling injury will occur; except, per-
haps, in those experiments where the experimental physicians also
serve as subjects.

 
6. The degree of risk to be taken should never exceed that deter-

mined by the humanitarian importance of the problem to be solved by
the experiment.

 
7. Proper preparations should be made and adequate facilities

provided to protect the experimental subject against even remote pos-
sibilities of injury, disability, or death.

 
8. The experiment should be conducted only by scientifically

qualified persons. The highest degree of skill and care should be
required through all stages of the experiment of those who conduct or
engage in the experiment.

 
9. During the course of the experiment the human subject

should be at liberty to bring the experiment to an end if he has reached
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the physical or mental state where continuation of the experiment
seems to him to be impossible.

 
10. During the course of the experiment the scientist in charge

must be prepared to terminate the experiment at any stage, if he has
probable cause to believe, in the exercise of the good faith, superior
skill and careful judgment required of him that a continuation of the
experiment is likely to result in injury, disability, or death to the exper-
imental subject. 

 

The source of American bioethics can also be read in the biog-
raphies of almost all of the founders of American bioethics and its
current leaders.

 

12

 

 But the history of American bioethics is rooted in
the Nazi concentration camps in another way as well. Historians are
correct to see American bioethics in the late 1960s and early 1970s as
fundamentally a reaction to powerful new medical technologies in
the hands of medical paternalists who disregarded the wishes of their
patients. Thus, the major strategy to combat this unaccountable
power was to empower patients with the doctrine of informed con-
sent (sometimes called autonomy, and put under the broader rubric
of respect for persons). This is perfectly reasonable. But it is unrea-
sonable to want to distance yourself so much from your origins to
miss the fact that Nazi physicians who performed experiments in the
concentration camps did so in an impersonal, industrial manner on
people they saw as subhuman, and were unaccountable in the exer-
cise of their power over their subjects. The first response of the
American judges to the horror of the Nazi doctors was to articulate,
in the first precept of the Nuremberg Code, the doctrine of informed
consent. The modern doctrine of informed consent was not born
either of U.S. health law in 1972, or of American bioethics shortly
thereafter, but at Nuremberg in 1947.

 

Health Law, Bioethics, and Human Rights

 

Misidentifying the birth of bioethics has also helped us to mis-
identify the birth of its primary doctrine, informed consent. Ameri-
can bioethicists have spent so much energy denying their origins that
they have produced a misleading account of their central doctrine as
well. The American judges at Nuremberg were also comfortable
crossing borders, especially the border between American medical
ethics (what we now know as bioethics) and international human
rights law. 

As in any organic whole, the boundaries between the interre-
lated fields of health law, bioethics, and human rights are easily
crossed. The collapsing of other boundaries in human rights dis-
course suggests how a more integrative model might be built. In the
brief history of human rights, for example, there have been three
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great divisions—all of which have been breached (although attempts
to police these borders persist). These are the divisions between pos-
itive and negative rights, between public and private actors, and
between state internal affairs and matters of universal concern.

 

13

 

The positive/negative distinction has been seen more and more
as a difference in degree rather than kind. This is because at least
some positive government action is required even to ensure so-called
negative rights, such as the right to be left alone, the right to vote,
freedom of speech, and the right to trial by jury. All of these negative
rights actually require the government to do something positive—
such as setting up a police and court system, and making legal coun-
sel available to the accused. Of course, in the arena of positive rights,
like the right to food, shelter, jobs, and health care, governments will
be required to expend more resources (many more than for “nega-
tive” rights) to fulfill these rights. But resources will have to be
expended to fulfill both types.

In the language of contemporary human rights, governments
don’t simply have the obligation to act or not to act; but rather have
obligations regarding all rights to 

 

respect

 

 rights themselves, to 

 

pro-
tect

 

 citizens in the exercise of rights, and to 

 

promote

 

 and 

 

fulfill

 

rights. Of course, not all governments can fulfill economic rights
immediately because of financial constraints, and international law
suggests that governments must work toward the “progressive real-
ization” of these rights within the limits of their resources. Some
governments may be so limited in their resources that they may
require assistance from the world community, and the novel but
powerful “right to development” speaks to the obligations of the
world community to provide that assistance, as does the UN’s Mil-
lennium Declaration.

A similar analysis can be made of the distinction between pri-
vate and public. Individuals cannot be free to commit crimes in the
privacy of their homes; the law has jurisdiction in both the public
and private sphere. And although international law has traditionally
focused solely on the relationships between governments (and
between a government and its people), private actors, like trans-
national corporations, have more recently been seen as having so
many direct relationships with governments, who often act explic-
itly to protect their interests, that they should be seen as a fit subject
for international human rights. Similarly, although historically the
boundary of a country protected it from interference with its “inter-
nal affairs,” the world today will not always now simply stand by and
watch as countries engage in massive human rights abuses (as the
world did in Rwanda and continues to do in the Sudan), but may
rather, as in South Africa, intervene to try to prevent major human
rights abuses. 
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Entirely new entities, termed nongovernmental organizations,
or simply NGOs, have sprung up and become the leading forces for
change in the world. A notable health-related example is Médecins
sans Frontières (MSF), a humanitarian-human rights organization
founded on the belief that human rights transcend national borders
and thus human rights workers cannot be constrained by borders, but
should cross them when necessary. As Renée Fox describes it, over
the years the 

 

le droit d’ingerence

 

 (the right to interfere) has been dis-
placed with an even more activist 

 

le devoir d’ingerence

 

 (the duty to
interfere).

 

14

 

 This concept takes human rights to be universal and sees
globalization as a potential force for good. MSF expands medical eth-
ics to include physician action to protect human rights, blending
these two fields and treating the law that protects government terri-
torial boundaries as subordinate to the requirements of protecting
human rights. In this regard, MSF itself can be seen as one of the first
health and human rights fruits of our human rights tree. Other not-
able physician NGOs that have taken the lead in adopting a human
rights framework for their work include Physicians for Human
Rights, Global Lawyers and Physicians, and, perhaps most notably,
the British Medical Association.

 

15

 

The Universal Declaration of Human Rights

 

Globally, boundaries are being breached by ideas, communica-
tion systems, and economics, even as the world paradoxically splin-
ters into more and more countries. Nonetheless, as daunting and
discouraging as many contemporary challenges are, especially those
related to global terrorism, the international research in genetic engi-
neering and human cloning, and provision of basic health care to
everyone, the Universal Declaration of Human Rights (UDHR) really
does provide the world with an agenda and a philosophy. The central-
ity of the UDHR to bioethics is well recognized internationally. As
put concisely in a 2003 report of the International Bioethics Commit-
tee of UNESCO: “modern bioethics is indisputably founded on the
pedestal of the values enshrined in the Universal Declaration of
Human Rights.”

 

16

 

 Notably, the current version of UNESCO’s
attempt to develop an international bioethics framework explicitly
adopts the UDHR as its basis, and has been retitled the “Declaration
on Bioethics and Human Rights.” 

 The cold war is well recognized as the force that prevented a
single treaty from incorporating the principles of the UDHR, and
instead saw the drafting of two separate treaties—one for civil and
political rights, and the other for economic, social, and cultural
rights, reflecting the East-West divisions of government ideologies
during the 1950s and 1960s. This separation was political and artifi-
cial, and it is now well recognized that economic and social (positive)
and civil and political (negative) rights are interconnected and inter-

 

807927.book  Page 10  Wednesday, October 26, 2005  1:21 PM



 

11

 

related, and human beings need both to enable human flourishing.
Less well recognized is that it was also the cold war that prevented,
or at least slowed, the development of American bioethics that orig-
inated with the Nuremberg Code. Because of fear of the Soviet
Union, the U.S. acted much more pragmatically than principled in
not only performing research, especially in the area of radiation
research, not permissible under the Nuremberg Code (and thus
required suppression or marginalization of the Code), but also
actively recruited Nazi scientists and physicians to continue their
research in the United States under U.S. military auspices. 

The world’s one remaining superpower and empire builder, the
United States, has yet to enthusiastically embrace the UDHR—even
though it was drafted under the able direction of Eleanor
Roosevelt

 

17

 

—and has turned itself into an object of fear and distrust
around the world in the wake of our “preemptive war” in Iraq. But
our government’s attempt to ignore the precepts of the UDHR can-
not ultimately prevail, and ignoring its political and civil precepts is
fundamentally anti-American. Recent action by the U.S. Senate pro-
vides a powerful example. In October 2005, the United States Senate
voted 90 to 9, over the objections of the president and his administra-
tion, both to affirm our commitment to the UN Convention Against
Torture, and to explicitly outlaw “cruel, inhuman or degrading treat-
ment or punishment” of anyone in the custody or control of the U.S.
government. The chief sponsor of this legislation, Senator John
McCain, began his floor speech on his amendment to the Depart-
ment of Defense Appropriations Bill by saying:

…let me first review the history. The Universal Declaration of
Human Rights, adopted in 1948, states simply: “No one shall
be subjected to cruel, inhuman or degrading treatment or pun-
ishment.” The International Covenant on Civil and Political
Rights, to which the United States is a signatory, states the
same.

 

18

 

Few Americans, I’m sure, ever thought that their government
would condone and practice torture and inhuman and degrading
treatment, let alone publicly justify torture as necessary for national
security. Nonetheless the administration’s torture position is consis-
tent with a view of American pragmatism that says there are times
when principles must be ignored to produce a result that is highly
desired, and when fighting evil (whether in war, or in a war against
disease and death) it is acceptable to use an inherently evil means.
This justification for committing war crimes and crimes against
humanity was, of course, rejected at Nuremberg by the United
States, and has now been overwhelmingly rejected by the U.S. Senate
as well.

 

19

 

807927.book  Page 11  Wednesday, October 26, 2005  1:21 PM



 

12

 

McCain did not highlight the role and participation of physi-
cians in torture and “aggressive interrogation” (and, of course, nor
has American bioethics had anything to say about either the war on
terror or the role of physicians in it), but had he focused on physicians
and medical ethics he could have said even more about the Universal
Declaration of Human Rights and the subsequent Covenant on Civil
and Political Rights. He could have noted that in adopting language
for the 1958 Covenant, a treaty that the U.S. signed and which came
into force in 1966, the Nuremberg Doctors’ Trial was front and cen-
ter on the minds of the drafters. The drafters added a second sentence
to the original text of Article 5 of the UDHR, “In order to prevent the
recurrence of atrocities such as those which had been committed in
Nazi concentration camps during the Second World War.” The two-
sentence provision of Article 7 of the International Covenant on
Civil and Political Rights reads in its entirety:

No one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment. In particular, no one
shall be subjected without his free consent to medical or scien-
tific experimentation.

The drafting of the treaty on civil and political rights and its
result, of course, means that Nuremberg and its consent principle
was taken very seriously by the international law community in the
1950s. 

 

UNIVERSAL DECLARATION OF HUMAN RIGHTS

 

 (1948)

 

Article 5 

 

No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment.

 

Article 25

 

(1) Everyone has the right to a standard of living adequate for
the health and well-being of himself and his family, including
food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemploy-
ment, sickness, disability, widowhood, old age or other lack
of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and
assistance…

 

Article 28

 

Everyone is entitled to a social and international order in
which the rights and freedoms set forth in this Declaration
can be fully realized.
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Visions of the Future

 

The future that many American bioethicists, notably those on
President Bush’s Council of Bioethics, continue to worry about is
Huxley’s 

 

Brave New World

 

—a world in which humans would be
commodified and stratified, and would give up all of their dignity and
self-respect for security and recreational drugs and sex. It was a world
of humans reduced to animal status.

 

20

 

 Preventing this vision from
becoming a reality is a reasonable goal. But exclusive concentration
on a 

 

Brave New World

 

 vision, and an embryocentric view of ethics
energized by anti-abortion sentiments, is not so much about bioeth-
ics as biopolitics, specifically President Bush’s limitations on federal
funding for human embryonic stem cell research to placate his Chris-
tian fundamentalist base. Bioethics is important in U.S. politics, just
as morality is important in law-making. But when bioethics is used
primarily to serve an ideological, domestic political agenda, rather
than helping to develop a global ethic, it is of little use to anyone
other than narrow interest groups.
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Making bioethics the servant of domestic politics also narrows
its focus such that it is incapable of responding to or affecting a
changing world, one envisioned more accurately in Orwell’s 

 

1984:

 

 a
post-9/11 world dominated by military dictatorships kept in power
by fear induced by “perpetual war,” debasement of language (double-
speak), and constant rewriting of history. The Guantanamo prison
camp is emblematic of our 

 

1984

 

 syndrome, and the fact that bioethi-
cists have had almost nothing to say about the role of physicians
there in “aggressive interrogation” and force feeding (termed
“assisted feeding” in doublespeak) hunger strikers demonstrates its
real-world limitations. What seems evident is that human rights
activists are more likely to provide nourishment to the human rights
tree than bioethics theorists or health law scholars.
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 Nonetheless,
having practitioners of these interrelated fields working together has
the potential to radically increase their impact on the real world, and
for the better. This is why rather than abandoning health law and bio-
ethics for human rights, we recently renamed our department in the
Boston University School of Public Health (formerly the Health Law
Department) the Department of Health Law, Bioethics, and Human
Rights.

Salman Rushdie also had border crossings on his mind when he
reflected on the meaning of 9/11 in his collection entitled 

 

Step
Across This Line.

 

 He ends his reflections by noting that “We are liv-
ing, I believe, in a frontier time, one of the great hinge periods in
human history, in which great changes are coming about at great
speed.” On the plus side he lists the end of the cold war, the Internet,
and the completion of the Human Genome Project; on the minus a
“new kind of war against new kinds of enemies fighting with terrible
new weapons.” The changes we will adopt are not preordained, and
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Rushdie quite properly notes that “the frontier both shapes our char-
acter and tests our mettle.”
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 He is also right to wonder whether as
we stand on this frontier if we will regress into barbarism ourselves
or “as custodians of freedom and the occupants of the privileged
lands of plenty, go on trying to increase freedom and decrease injus-
tice?” A globalized American bioethics, infused with human rights,
would have to pursue global justice.

In another post-9/11 reflection, José Saramago astutely agrees
that what our world needs most of all is justice, “a justice that is a
companion in our daily doings, a justice for which ’just’ is most
exactly and strictly synonymous with ’ethical,’ a justice as indispens-
able to happiness of the spirit as food for the body is indispensable to
life.” Saramago has in mind not only a justice “practiced in the
courts whenever so required by law” but more, “a justice that mani-
fests itself as an inescapable moral imperative . . . ”

Where do we find the embodiment of this universal justice that
is required by law and nourished by ethics and moral imperatives? In
Saramago’s words, “we already have a readily understandable code of
practical application for this justice, a code embodied for the past
fifty years in the Universal Declaration of Human Rights, those
thirty essential, basic rights…in terms of the integrity of its princi-
ples and the clarity of its objectives, the Universal Declaration of
Human Rights, just as it is now worded and without changing a sin-
gle comma, could replace to advantage the platforms of every politi-
cal party on Earth . . . ”
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This is powerful language and clear eyed: Saramago is no
romantic seeking a new Eden, but a realist who understands that
without a human rights-focused action by both individuals and gov-
ernments, “the mouse of human rights will implacably be eaten by
the cat of economic globalization.” Saramago’s implicit assertion is
that law, ethics, and human rights are all of a piece—and that justice
cannot be obtained for humans without all three components. 
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regular “At Law” feature for the Hastings Center Report, and from
1982 to 1992 he wrote a regular “Public Health and the Law” feature
for the American Journal of Public Health. Since 199l he has written
the “Legal Issues in Medicine” feature for the New England Journal
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on the inexplicable role of military physicians in facilitating torture
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sicians and lawyers to work together for the benefit of the public.
With Dr. Elliot Sagall he founded the American Society of Law and
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Grodin, The Nazi Doctors and the Nuremberg Code: Human Rights
in Human Experimentation (Oxford U. Press, 1992). This work con-
tinued when his department sponsored a national conference on the
Nuremberg Code at the Holocaust Memorial Museum in Washing-
ton, D.C. in 1997, the 50th anniversary of the judgment that articu-
lated the Code. At that conference he and Professor Grodin decided
to found a new non-governmental organization in the department,
Global Lawyers and Physicians (GLP), to encourage physicians and
lawyers to work together transnationally to promote health and
human rights through education, service, and advocacy. GLP’s most
successful project to date has been the collaborative Boston Center
for Refugee Health and Human Rights, a joint project of Boston Med-
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ical Center, Boston University School of Medicine, Boston Univer-
sity School of Public Health, and Boston University School of Law,
which since its founding in 1998 has provided medical, legal, and
social support services to more than 1,000 survivors of torture and
refugee trauma from more than 60 countries. GLP also works closely
with its sister organization at Harvard School of Public Health, the
Francois-Xavier Bagnoud Center for Health and Human Rights, with
whom GLP teaches an annual continuing education course on
“Health and Human Rights” and with whom GLP has edited two
textbooks: Health and Human Rights: A Reader (Routledge, 1999)
and Perspectives on Health and Human Rights (Routledge, 2005).

Professor Annas has always believed in using law to change
society, and to this end has lectured to lawyers, judges, physicians,
and the public in all but six of the 50 states, and more than a dozen
countries, including South Africa, Japan, Argentina, Israel, France,
Germany, England, Ireland, Italy, Portugal, Australia, and Mexico.
He and his colleagues at Boston Unversity, Leonard Glantz and Bar-
bara Katz, wrote the informed consent background papers for the
National Commission for the Protection of Human Subjects in the
mid-1970s (later published as Informed Consent to Human Experi-
mentation: The Subject’s Dilemma, Ballinger, 1977). He led the
effort to draft a model state living will/health care proxy law in the
1980s and the committee that wrote the Massachusetts Health Care
Proxy form in 199l. In 199l he co-chaired the first extramural work-
shop on the Ethical, Legal and Social Policy Implications (ELSI) of
NIH’s Human Genome Project with genetics colleague, and often co-
author, Sherman Elias (later published as Gene Mapping: Using Law
and Ethics as Guides, Oxford U. Press, 1992), and later led the effort
to draft ELSI’s “Genetic Privacy Act” (with Leonard Glantz and Win-
nie Roche). Currently, however, he is fighting against more laws, spe-
cifically efforts to erode civil rights by increasing the powers of
government to involuntarily quarantine and treat people in emergencies. 

Professor Annas is a fellow of the American Association for the
Advancement of Science, a member of the Institute of Medicine, co-
chair of the American Bar Association’s Committee on Health Rights
and Bioethics (Individual Rights and Responsibilities Section). He
has also held a variety of government regulatory posts, including
Vice Chair of the Massachusetts Board of Registration in Medicine,
Chair of the Massachusetts Health Facilities Appeals Board, and
Chair of the Massachusetts Organ Transplant Task Force. He is cur-
rently a member of the Massachusetts Biomedical Research Advisory
Council.

Professor Annas lives in Newton with his wife, Mary Frances
Annas, who specializes in Post-Colonial Canadian literature and
teaches English at Northeastern University, and her two cats. Mary
has a Ph.D. from Northeastern but undergraduate and master’s
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degrees in English from Boston University. Their daughter Katie is an
attorney and the Director of Patient Safety at the Massachusetts
Department of Public Health. She has no degrees from Boston
University. Their son David, on the other hand, is a fourth-year
medical student at Boston University School of Medicine and holds
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cal Studies) and an M.P.H. from the Boston University School of
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Donald D. Durrell, The Search for Better Schools, April 9, 1957
William C. Boyd, Genetics and the Races of Man, December 11, 1957
William O. Brown, Racial Issues in South Africa and the American 

South, April 24, 1958
Leland C. Wyman, Navaho Indian Painting: Symbolism, Artistry, and 

Psychology, February 17, 1959
Peter A. Bertocci, Education and the Vision of Excellence, 

March 23, 1960
L. Harold Dewolf, Acknowledgement of Non-Christian Contributions to 

Christian Faith and Life, November 2, 1960
Walter J. Gensler, Making Molecules: Ways to New Polyunsaturates, 

December 11, 1961

THE UNIVERSITY LECTURE

The University Lecture was established at Boston University in 1950
for the purpose of honoring members of the faculty engaged in
outstanding research. The lecture provides an opportunity for all
members of the University community—as well as the general
public—to meet a distinguished scholar discussing a topic of recog-
nized excellence. Each spring, all members of the faculty are invited
to make nominations for the subsequent year’s Lecturer. The Univer-
sity Lecturers from the previous five years act as the Nominating
Committee.
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Robert E. Moody, A Proprietary Experiment in Early New England 
History: Thomas Gorges and the Province of Maine, April 23, 1963

Lashley G. Harvey, The “Walled” Towns of New England, 
April 15, 1964

Amiya Chakravarty, The Emergent Design, April 22, 1965
Franz J. Inglefinger, Medical Technosis, April 12, 1966
David Aronson, Real and Unreal: The Double Nature of Art, 

May 9, 1967
Robert S. Cohen, Science: Life and Death, April 25, 1968
Theodore Brameld, Our Climactic Decades: Mandate to Education, 

May 14, 1969
Albert R. Beisel, Jr., Erotica and the Law, April 22, 1971
John Malcolm Brinnin, Pray You, Undo This Button: The Sentimental 

Strategies, April 25, 1972
Irwin T. Sanders, The Search for Community in a Complex Society, 

December 3, 1973
Helen H. Vendler, The Recent Poetry of Robert Lowell, April 3, 1974
Joseph H. Silverstein, The University Music School: Its Uses and Its 

Future, December 9, 1975
Lynn Margulis, The Early Evolution of Life, January 26, 1978
J. Michael Harrison, Sound and the Way It Controls Animal Behavior, 

November 8, 1978
John N. Findlay, Ethics as an Art, March 12, 1980
Paul N. Rosenstein-Rodan, The New International Economic Order, 

March 25, 1981
Sidney A. Burrell, The Scottish Dimension in Irish History, April 1, 1982
Millicent Bell, Meaning and Unmeaning: Henry James, April 11, 1983
Richard H. Clarke, Star Wars Surgery: What Chemical Physics Has to 

Offer the Operating Room of the Eighties, April 9, 1984
Howard Clark Kee, Medicine, Miracle, and Magic in the Roman World, 

April 8, 1985
Norman M. Naimark, Terrorism and the Fall of Imperial Russia, 

April 14, 1986
William B. Kannel, Conquest of Coronary Heart Disease: Epidemiologic 

Contributions of the Framingham Study, March 23, 1987
Peter L. Berger, Moral Judgment and Political Action, October 26, 1987
Phyllis Curtin, Views of Life and Education Gleaned from Performance, 

October 27, 1988
Stephen Grossberg, Human Vision and Neural Computation: Illusion 

and Reality in the Mind’s Eye, October 25, 1989
Christopher Ricks, Literature and the Matter of Fact, October 30, 1990
H. Eugene Stanley, Fractal Landscapes in Physics and Biology, 

October 21, 1991
Jean Berko Gleason, Language Acquisition and Socialization, 

October 19, 1992
Nancy Kopell, Rhythms and Clues: Mechanisms of Self-Organization in 

Nature, October 18, 1993
Lukas Foss, A Twentieth-Century Composer’s Confessions about the 

Creative Process, October 24, 1994
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Roger Shattuck, The Rule of Excess: Faust and Frankenstein, 
October 10, 1995

Glenn C. Loury, The Divided Society and the Democratic Idea, 
October 7, 1996

Charles R. Cantor, After the Human Genome Project: A Peek at Future 
Biomedical Science and Technology, October 20, 1997

Michael Mendillo, Astronomy Through a Glass, Darkly—Searching for 
Extended Atmospheres of Planets, Moons, and Comets, 
October 5, 1998

Robert Dallek, Presidential “Disability”: An American Dilemma, 
October 18, 1999

Robert G. Bone, From Judgment to Settlement: The Changing Character 
of American Courts, October 16, 2000

David H. Barlow, The Origins of Anxiety and Its Disorders, 
October 15, 2001

Stanley Rosen, Comfortable Virtue: Remarks on the Enlightenment, 
October 21, 2002

Charles DeLisi, Crossing the Watershed: Biological and Other Worlds in 
the Post-Genomic Era, October 20, 2003

William C. Carroll, Macbeth and the Show of Kings, April 28, 2005
George J. Annas, American Bioethics after Nuremberg: Pragmatism, 

Politics, and Human Rights, November 10, 2005

1105 807927
Boston University’s policies provide for equal

opportunity and affirmative action in employment
and admission to all programs of the University.
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